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Prioritisation as a moral dilemma

• Utilitarianism: maximum overall utility

“The greatest happiness of the greatest number is the foundation 
of morals and legislation.”

Jeremy Bentham, Treatise on Antitrust *

• Prioritarianism – utilitarianism with a human face:

– maximize goodness, but

– benefits to the worse off matter more than benefits to the better 
off

*Never written 
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Prioritisation in antitrust enforcement

• Benefits:

– Greater consumer impact

– More efficient use of resources

• Enjoyed by many European antitrust agencies, for 
example in Finland, Greece, Sweden, UK

• Not available in Lithuania, except for two alternatives:

– Strict approach to complaint-filing requirements

– De minimis filter
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Antitrust reform package

• 20 September 2011: the President of the Republic 
introduced a new draft Competition Act to the Parliament

• Prioritisation is at the core of the reform package

• President’s press release: 

– “(…) the amendments will allow the Competition Council to give 
priority to investigations of illegal agreements that create the 
biggest harm to consumers.”

– “(…) Competition Council will be able to make public interest its 
priority and will not be used by businesses to settle petty 
commercial disputes.”
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How will it work?

• The Competition Council will define and publish its 
Priorities

• Based on Priorities, the Competition Council will be able 
to:

– refuse to investigate cases

– close ongoing investigations
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Current thinking on prioritisation*

• Principles:

– Impact assessment (consumer welfare, efficiency)

– Strategic significance (best placed authority, important legal 
guidance?)

– Likelihood of successful outcome

– Resource limitations

• Balancing exercise: no mechanical application!

*Inspired by the UK OFT’s Prioritisation Principles and the Swedish Competition Authority’s Policy for 
prioritising competition and procurement cases
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Answering potential critique

Critique

• The agency cannot be trusted 
to set its own priorities

• Prioritisation may facilitate 
corruption

• Some cases will never be 
investigated

Answer

• Rigidity would be counter-
productive

• Internal checks and balances 
make corruption unlikely

• Some cases – mostly serious 
latent infringements – are not 
investigated anyway because 
of resource constraints
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Prioritisation and accountability

• Holding the Competition Council accountable for choices 
it makes

• The Competition Council is ready to meet the challenge 
by employing the OFT-sourced impact assessment 
methodology

• Results of impact assessment (2008-2010):

– Average annual budget: EUR 1.07m

– Average annual financial benefit to consumers: EUR 42.3m

– Benefits to budget ratio: 42:1
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Back to moral dilemmas

• Achieving greater utility is a noble task, but what kind of 
people can actually do it?

• Bartels and Pizarro study*

– Only about 10 percent of people said they could kill one 
individual to save five

– “Strong link between utilitarian answers to moral dilemmas and 
personalities that were psychopathic, Machiavellian or tended to 
view life as meaningless.”

• If that is what antitrust enforcement does to people, we 
are ready to sacrifice ourselves for the greater overall 
good!

*Reported in the 24 September 2011 issue of The Economist
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Thank you!
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