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Overview

● Setting the scene – overarching themes

- High-impact enforcement

- Influencing and changing behaviour

● OFT personal sanctions (1) - The criminal cartel offence

● OFT personal sanctions (2)- Competition Disqualification Orders

● OFT enforcement action in practice

● Damages actions against employees - Safeway v Twigger

● Compliance and Directors
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Setting the scene – overarching themes

● Key objective of UK competition regime (and many others worldwide) is 

to deter anti-competitive activity in order to bring about the benefits to 

the economy of competition

● OFT Annual Plan 2011-12 two key themes:

- High impact enforcement to achieve compliance with competition law

- Influencing and changing the behaviour of businesses, consumers and 

Government to make markets work well

● “ We will maintain a focus on criminal and civil cartel 

enforcement activity [..], maximising the impact of 

individual and corporate sanctions, including applying 

for Director Disqualification Orders where 

appropriate”
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Setting the scene: UK regime overview

Dual regime

Civil (administrative) regime directed at „undertakings‟

Article 101 and 102, TFEU and/ or Competition Act 1998

Criminal regime directed at individuals

Enterprise Act 2002

Regimes complementary

Enforcement action may be taken under both regimes

Against undertakings AND individuals

May include parallel UK criminal enforcement where Article 101 is being 

applied by the European Commission

Or only under one regime (most likely civil)

Ideally need a mix of both personal and corporate sanctions
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Setting the scene: personal liability 

overview

● Two powerful tools under the UK regime:-

- Use of criminal cartel powers

• Marine Hose cartel case

• Several criminal cartel investigations currently open

- Power to apply for disqualification orders against directors

● Global context in other countries:-

- Criminalisation of cartels elsewhere in e.g. US, Canada, Ireland, Australia, 

Brazil, France, Germany, Estonia, Greece, Japan, Norway, Romania, 

Slovakia, South Korea

- Director disqualification powers in e.g. Australia, Slovenia, Spain, Sweden

- Administrative fines against individuals in e.g. Austria, Denmark, Bulgaria, 

Netherlands, Spain, Switzerland, Turkey
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The cartel offence (1)

Criminal cartel offence: s.188 Enterprise Act 2002
Applies to individuals who dishonestly agree to make or implement (or 

cause to be made or implemented) specified cartel arrangements 

amongst undertakings

Arrangement must be ‘horizontal’

Arrangements (if operating as the parties intend) must:

Directly or indirectly fix prices

Limit supply or production

Divide markets or customers

Be bid-rigging arrangements

Up to five years‟ imprisonment and/ or unlimited fine
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The cartel offence (2) - criminal immunity

Personal immunity from prosecution: ‘no-

action’ letter

‘Blanket‟ criminal immunity for cooperating 

employees whose undertakings are first in 

for corporate immunity

For criminal immunity individual must:

Admit participation in criminal offence

Maintain continuous and complete 

cooperation

Not have taken steps to coerce another 

undertaking

Refrain from further participation except 

as directed by OFT
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Competition Disqualification Orders 

(CDOs) (1)

● S.9A Company Directors Disqualification Act 1986 – OFT can apply to the 

court for a CDO

● Directors can be disqualified by the court for up to 15 years

● Court must disqualify a director if:

- the director’s company has breached competition law

- the court considers that the director’s conduct makes him/her unfit to be 

concerned with the management of a company

● Court must have regard to whether:

- the director’s conduct contributed to the breach

- the director had reasonable grounds to suspect a breach but did not take 

steps to prevent the breach

- the director did not know but ought to have known of the breach

● Director can offer undertaking in lieu of application to the court
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Competition Disqualification Orders 

(CDOs) (2)

New policy on CDOs announced in June 2010

● Objective to maximise deterrent effect of CDOs

● OFT’s five-step process in order to decide to pursue a CDO:

- Consider whether there been a breach of competition law

- Consider nature of breach/whether penalty has been imposed

- Consider whether person is a current director whose company 

benefited from leniency

- Extent of director‟s responsibility: assessed on case-by-case basis, 

not only direct contribution relevant, but also „ought to have known‟

- Any aggravating or mitigating factors

● OFT will consider whether the director had taken reasonable steps to ensure 

compliance within his/her company
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OFT enforcement action in practice: 

Marine Hose case

Three UK defendants pleaded guilty to cartel 

offence

Significant sentences

Prison sentences of between 2½ and 3 

years

Reduced on appeal

Comment by trial judge that likely future 

sentence may be higher

Director disqualification of between 5 

and 7 years

£25,000 costs imposed on one defendant

Over £1 million in total confiscated from two 

defendants
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Damages actions against 

employees/directors? Safeway v Twigger

● Court of Appeal judgment – 21 December 2010

● Supreme Court refused permission to appeal – April 2011

● Fines imposed on a company under the administrative 

Competition Act regime are „personal‟ to that company

● Company cannot recover the fines or the costs of the OFT‟s 

investigation from employees or directors who carried out the 

infringing behaviour

● Policy of the Competition Act (to deter and punish companies for 

competition law breaches) would be undermined if companies were 

able to pass on liability to their employees or D&O insurers

● Policy of the Competition Act attributes liability to undertakings- in 

contrast to the criminal cartel offence targeting individuals
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Drivers of compliance & non-compliance 

(1)

Background

● OFT qualitative research (May 2010) Drivers of Compliance & Non-

Compliance with Competition Law

- to gain a better understanding of the practical challenges faced by 

businesses seeking to achieve a compliance culture:

• what motivates businesses to comply and what has worked well in 

practice to achieve this

• why competition law compliance challenges arise despite 

compliance efforts

- to share current best practice in competition law compliance

- to understand how we can best use our limited resources in order to help 

businesses to comply
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Drivers of compliance & non-compliance 

(2)

„Sticks‟

● Adverse reputational impact – company and 

personal

● Financial penalties

● Criminal sanctions

● Director disqualification orders

● Internal disciplinary sanctions

„Carrots‟

● Management commitment to compliance

● Positioning in market as „ethical‟ company

● Creating confident employees who know the 

rules of the game

● Internal promotions/bonuses linked to 

compliance activities
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Drivers of compliance & non-compliance 

(3)

● Core: Commitment to Compliance

- unambiguous commitment to competition 

law compliance from the top down

- without this, remaining steps unlikely to be 

effective 

● Step 1: Risk Identification

● Step 2: Risk Assessment

● Step 3: Risk Mitigation

● Step 4: Review

● Risk-based approach

● Recognises that one-size doesn‟t fit all
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Compliance and directors (1)

● Directors are important in driving compliance with competition law

- Without their commitment compliance activities are ineffective

● Special sanctions apply to Directors – competition disqualification 
orders

● Encourage directors to take an active role in creating and sustaining a 
compliance culture – and not to turn a „blind eye‟ 

● Most effective way to remove risk of director disqualification – make sure 
that the company does not breach competition law:

- Directors have a direct individual incentive to ensure competition law 
compliance!

● Second best route – individual director can show that he/she is fully 
committed to competition law compliance and has taken reasonable 
steps to prevent, detect and bring to an end infringements of competition 
law

- Reasonable steps depend on the director’s role
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Compliance and directors (2)

Director Guidance (June 2011)

● Covers key competition law risks of which directors should be aware 

and ways in which directors can minimise the risks of their company 

infringing competition law

● Recognises importance of the director's role in the company, in 

particular:

- executive or non-executive role,

- director's specific responsibilities, and

- the size of the company and wider corporate group.

● Specific role is relevant to:

- level of understanding of competition law it is reasonable to expect of a 

director, and 

- steps it is reasonable to expect a director to take to prevent, detect or 

bring to an end infringements of competition law.
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Compliance and directors (3)

Questions all directors should ask:

● What are our key competition law risks at present?

● Which are the high, medium and low risks?

● What measures are we taking to mitigate these risks?

● When are we next reviewing the risks to check they have not changed?

● When are we next reviewing the effectiveness of our risk mitigation 

activities?


